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The  Senate  Committee  on  Ways  and  Means  has  been  monitoring 
the  prison  overcrowding  situation  in  Massachusetts  for  several 
years.   Despite  the  appropriation  in  the  past  nine  years  of  more 
than  $425  million  for  capital  projects  within  the  corrections 
system,  Massachusetts  has  succeeded  in  producing  merely  434  new 
beds  for  an  inmate  population  that  has  doubled  during  the  same 
period  of  time.   The  county  and  state  prisons  are  operating  at 
166  percent  capacity,  with  only  6,026  beds  available  for  10,003 
inmates:  fewer  than  two  beds  for  every  three  inmates.   (See 
Figure  1.)   With  an  average  of  49  beds  added  to  the  prison  system 
each  year  for  the  past  nine  years,  it  is  not  surprising  that 
Massachusetts'  correctional  facilities  continue  to  experience 
severe  overcrowding.   Since  last  year  alone,  the  number  of  inmates 
has  increased  by  nearly  800  while  prison  overcrowding  has  grown 
by  only  132  beds. 
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In  November  1985,  the  Committee  issued  a  report  on  the 
Commonwealth's  correctional  system  entitled  The  Crisis  in 
Corrections.   The  report  highlighted  Massachusetts  as  having  the 
second  most  overcrowded  prison  system  in  the  nation  (second  to 
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Hawaii ) ,  a  statistic  that  remains  true  for  the  second  year  in  a 
row  according  to  a  recent  study  released  by  the  Bureau  of  Justice 
Statistics,  Prisoners  in  1985.   The  report  also  found  both 
Massachusetts'  state  and  county  prison  systems  "to  be  in  crisis 
and  in  need  of  immediate  remedial  action,"  a  statement  supported 
by  the  March  1986  affidavit  of  Corrections  Commissioner  Michael 
V.  Fair  who  said  that  "due  to  extreme  overcrowding,  the  state 
correctional  system  is  on  the  brink  of  total  collapse."   In  the 
months  following  the  Commissioner's  declaration,  the  Department 
of  Correction's  (DOC)  inmate  population  has  grown  by  more  than 
200,  and  the  gap  between   population  and  prison  capacity  con- 
tinues to  widen,  as  it  has  in  each  of  the  past  several  years. 

In  an  earlier  report,  the  Committee  noted  the  difficulty  in 
accurately  predicting  inmate  populations,  using  as  examples 
several  prior  projections  that  had  proven  erroneous.   One  year 
later  the  Committee  continues  to  be  disturbed  by  the 
Administration's  constant  understatement  of  population  growth, 
particularly  as  many  projections  are  exceeded  within  a  short  time 
of  their  release. 

Following  the  Senate  Ways  and  Means  June  18,  1986  hearing  on 
presumptive  sentencing,  the  Committee  requested  updated  popula- 
tion projections  from  DOC.   The  Department  responded  in  a  June  20 
memorandum  that  the  projections  "appear  to  be  holding  up  fairly 
well,"  and  that  there  was  no  need  to  revise  them.   The  memo  pro- 
jects the  state  inmate  population  to  peak  at  5,958  in  January 
1988,  less  than  150  above  today's  state  prison  population.   The 
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county  inmate  population  was  projected  to  have  peaked  at  3,800  in 
January  1986,  almost  400  inmates  below  the  present  count. 
Meanwhile,  the  combined  system  peak  is  projected  as  9,658  for 
January  1988,  345  inmates  below  today's  count.   (See  Table  1.) 

The  Committee  is  concerned  that  DOC  persists  with  projec- 
tions that  are  so  wide  of  the  mark  for  the  current  year.   The  day 
on  which  the  Department's  memo  stated  that  the  "projections 
appear  to  be  holding  up  fairly  well,"  they  were  nearly  250  below 
actual  count.   It  is  difficult,  if  not  impossible,  to  accept 
projections  for  later  years  when  those  for  the  current  period  are 
not  only  wrong  but  reaffirmed. 

The  Department  acknowledged  in  its  June  20  memo  that  due  to 
seasonal  fluctuations  the  county  prison  population  "typically 
reaches  a  peak  during  the  year  that  is  about  ten  percent  higher 
than  the  population  in  January."   In  picking  January  the 
Department  uses  a  month  when  the  population  is  at  its  lowest  for 
the  year.   Indeed,  according  to  DOC  this  "peaking  factor"  will 
range  from  380  inmates  in  1986  to  330  inmates  in  1993,  a  popula- 
tion greater  than  that  being  held  in  13  of  the  17  county  facili- 
ties.  The  Committee  believes  that  this  is  a  significant  number 
of  inmates  and  must  not  be  dismissed  as  a  "seasonal  fluctuation." 
Considering  that  at  the  Department's  January  1986  projected  peak 
the  counties  would  be  44  percent  over  capacity,  380  additional 
inmates  cannot  be  easily  accommodated.   The  "seasonal  fluc- 
tuation" would  consume  14  percent  of  the  county  beds.   That  these 
inmates  are  not  accounted  for  in  the  Administration's  plan  to 
eliminate  overcrowding  undermines  the  legitimacy  of  such  plans. 
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Moreover,  projections  that  are  not  only  wide  of  the  mark  but  also 
incomplete  do  not  allow  the  Legislature  to  properly  assess 
responses  to  overcrowding. 

Contributing  Trends 

In  its  November  report,  the  Senate  Committee  on  Ways  and 
Means  discussed  several  factors  contributing  to  overcrowding,  in 
particular  increased  commitments  and  longer  terms  of  incar- 
ceration.  Since  that  report,  the  trend  in  many  of  these  factors 
has  exacerbated  crowding. 

In  1985,  the  Department  of  Correction  received  over  2,400 
offenders  from  the  Commonwealth's  courts.   This  was  a  nine  percent 
increase  over  1984,  and  a  30  percent  increase  over  1981.   Moreover, 
it  marked  the  seventh  straight  year  in  which  commitments  to  the 
state  prisons  increased.   In  the  counties,  last  year's  commitments 
exceeded  9,500,  a  one  percent  increase  from  1984,  and  a  52  percent 
jump  from  five  years  ago. 

The  Committee  also  examined  discreet  offenses  and  popula- 
tions that  experienced  a  significant  jump  in  recent  years.   For 
example,  commitments  for  driving-under- the-inf luence  (DUI )  have 
increased  by  nearly  640  percent.   Recognizing  the  Commonwealth's 
tough  response  to  drunk  driving,  the  Committee  believes  that  DUI 
commitment  numbers  will  remain  high. 

Drug  commitments  are  another  example  of  remarkable  growth, 
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with  more  than  double  the  commitments  in  1985  than  in  1981. 
Given  the  recent  heightened  awareness  of  problems  caused  by  drugs 
and  the  resolve  of  federal,  state,  and  local  officials  to  act, 
the  Committee  believes  that  drug  commitments,  too,  will  continue 
to  increase. 

Finally,  a  marked  increase  was  found  in  the  commitment  of 
female  offenders.   In  1985,  there  were  819  women  committed  to 
state  and  county  correctional  facilities,  an  increase  of  76  per- 
cent over  1981. 

DOC ' s  prison  commitment  projections  have  been  grounded  in 
past  incarceration  rates  and  trends  in  the  size  of  the  "at  risk" 
general  population.   The  Committee  wishes  to  underscore  that 
while  difficult  to  quantify,  there  are  other  major  factors  such 
as  length  of  sentence  and  parole  eligibility,  that  influence  pri- 
son commitments.   Moreover,  an  examination  of  some  of  these 
suggests  that  the  trend  of  increasing  commitments  may  not  be 
behind  us. 

Regarding  length  of  sentence,  the  most  alarming  trend,  as 
noted  by  DOC,  is  "the  unexpected  and  dramatic  shift"  to  the  state 
prison  sentence  and  away  from  the  Concord  or  reformatory  sentence 
(Affidavit  of  Michael  V.  Fair,  Commissioner  of  Correction,  March 
1986).   In  just  one  year  (1984  to  1985),  there  was  a  20  percent 
increase  in  commitments  to  MCI-Cedar  Junction  and  a  four  percent 
decline  in  those  to  MCI-Concord.   This  shift,  away  from  the 
"Concord  Sentence,"  according  to  the  Department,  can  result  in 
offenders  serving  three  times  as  long  as  those  given  reformatory 
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sentences  for  the  same  offenses.   As  a  result,  overcrowding  is 
extended  much  farther  into  the  future. 

Parole  consideration  also  effects  the  length  of  time  incar- 
cerated.  DOC  has  witnessed  a  substantial  increase  in  the  number 
of  commitments  having  no  parole  eligibility:  up  from  eight  per- 
cent of  commitments  in  1981  to  16  percent  of  commitments  in  1985. 
Current  proposals  to  further  restrict  parole  eligibility  would 
serve  to  hasten  this  trend. 

The  Committee  questions  whether  the  Department's  population 
projections  have  considered  the  effect  of  longer  sentences  and 
fewer  paroles  as  these  trends  may  well  perpetuate  overcrowding 
much  longer  than  projected. 

Persistent  overcrowding  in  Massachusetts'  prisons  is  now  an 
established  fact.   Attention  must  be  focused  upon  the  resolution 
of  the  problem.   The  Committee  is  concerned  that  the  costs  of 
completing  existing  capital  projects  will  be  significantly 
greater  than  the  amount  requested  by  the  Administration.   This  is 
so  because  of  the  dramatic  increase  in  the  costs  of  constructing 
prison  beds  in  recent  years.   Also,  many  projects  are  in  the 
study  and  design  phase.   Upon  completion  of  this  work  additional 
allocations  will  be  required  for  construction  at  costs  ranging 
from  $50,000  to  $100,000  per  bed. 

However,  funding  alone  will  not  solve  this  problem.   As 
indicated  in  the  Committee's  May  1986  update  of  "The  Crisis  in 
Corrections,"  even  a  rapid  infusion  of  over  $250  million  in  capi- 
tal outlay  funds  will  not  resolve  the  crisis  which  exists  today. 
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The  process  of  expanding  correctional  beds  is  beset  with 
challenges  relating  to  siting,  lengthy  design  and  construction 
requirements,  age  and  conditions  of  current  facilities,  and  judi- 
cial intervention.   The  Committee  is  encouraged  by  the  June  6, 
1986  memorandum  from  Secretary  Frank  T.  Keefe  of  the  Executive 
Office  for  Administration  and  Finance  in  which  he  identifies  a 
short  term  plan.   That  plan  includes  completing  construction  pro- 
jects already  underway  as  well  as  siting,  constructing  and 
operating  modular  units  that  will  accommodate  750  inmates  by  the 
end  of  June  1987.   However,  troublesome  issues  need  to  be 
addressed  in  regard  to  both  short-term  and  long-term  needs  of 
state  and  county  facilities. 

Siting  has  been,  and  continues  to  be,  a  major  roadblock 
to  expansion.   The  Committee  stated  in  its  November  report  that 
"the  issue  of  siting  correctional  facilities  in  the  face  of 
widespread  community  resistance  is  a  long  overlooked  cause  of 
today's  crisis."   At  a  time  when  the  system  is  operating  at  166 
percent  of  capacity,  not  addressing  this  resistancce  is  intoler- 
able.  In  an  attempt  to  mitigate  this  problem,  the  Committee 
attached  to  the  1985  capital  appropriation  a  Local  Infrastructure 
Grant  Program.   The  Program  was  the  first  organized  effort  in  the 
Commonwealth  to  provide  state  aid  to  those  communities  impacted 
by  prison  expansion.   As  directed  in  the  legislation,  the 
Executive  Office  of  Human  Services  was  to  promulgate  regulations 
for  administration  of  the  grants.   To  date,  the  Committee  has 
seen  no  regulations  nor  has  it  been  advised  of  any  progress 

towards  them.   The  Committee  believes  that  the  Local 
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Inf rastructure  Grant  Program  can  ameliorate  local  concerns  and 
expedite  the  siting  process.   It  therefore  urges  that  the  admin- 
istrative regulations  be  promulgated  expeditiously. 

Compounding  the  overcrowding  problem  is  the  current  physical 
condition  of  many  of  the  Commonwealth's  correctional  facilities. 
For  instance,  in  its  December  1985  report,  Improving  the 
Administration  of  Justice,  the  Committee  included  a  discussion  of 
county  corrections.   It  noted  that  the  average  age  of  the  county 
jails  and  houses  of  correction  was  91  years,  that  eight  were  more 
than  100  years  old,  and  that  three  more  were  over  75  years  old. 
Moreover,  the  report  recognized  that  20  years  ago  the  Governor's 
Committee  on  Jails  and  Houses  of  Correction  (the  Gardner  Report) 
recommended  abandonment  of  many  of  these  facilities.   As  would 
be  expected,  these  facilities  were  not  constructed  to  house  the 
numbers  or  discreet  classification  groups  of  offenders  (medical, 
pre-trial,  sentenced,  women,  protective  custody,  work:  release) 
that  they  presently  accommodate.   In  addition,  structural  limita- 
tions prohibit  existing  facilities  from  meeting  many  correctional 
standards,  state  regulations  and  legal  requirements.   The 
Committee  believes  that  the  Administration's  plan  to  alleviate 
overcrowding  must  include  consideration  of  the  prison  capacity 
lost  each  year  due  to  age. 

In  its  November  1985  report,  The  Crisis  in  Corrections,  the 
Committee  found  that  "the  extent  of  judicial  intervention  in  the 
correctional  system  is  now  comparable  to  the  level  of  judicial 
involvement  in  the  mental  retardation  system."   The  Committee 
also  pointed  out  that  33  states  were  under  state  or  federal  court 
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order  related  to  prison  overcrowding.   Since  then,  Suffolk  County 
Jail,  Suffolk  County  House  of  Correction  at  Deer  Island,  Norfolk 
County  Jail  and  House  of  Correction,  and  Hampden  County  Jail  and 
House  of  Correction,  as  well  as  the  state's  Department  of 
Correction,  have  been  the  subject  of  litigation.   The  Committee 
again  cautions  that  without  a  thorough  and  proper  plan  to  address 
overcrowding  and  related  substandard  conditions,  the  Commonwealth 
well  may  see  the  courts  playing  a  prominent  role  in  solving  the 
correctional  crisis. 

Correctional  expansion  requires  the  involvement  of  DOC,  the 
Division  of  Capital  Planning  and  Operations,  the  Executive 
Office  of  Human  Services,  and  the  Executive  Office  for 
Administration  and  Finance.   Additionally,  the  involvement  of 
county  officials  such  as  Sheriffs,  County  Commissioners  and 
County  Advisory  Boards  is  often  required.   To  date,  there  has 
been  disagreement  among  these  agencies  concerning  issues  such  as 
population  and  capacity  figures.   Furthermore,  there  is  no  common 
understanding  as  to  what  is  and  what  is  not  a  capital  project. 
Thus,  one  agency  might  consider  a  modular  unit  as  "capital"  and 
another  as  "equipment".   The  implications  of  these  definitional 
concerns  are  significant  with  respect  to  short  and  long-term 
planning,  and  with  respect  to  the  time  required  to  complete  a 
project.   The  Executive  must  take  the  lead  in  coordinating  these 
agencies  and  in  directing  a  systemic  plan  of  action. 

New  York;   A  Systemic  Response  to  Correctional  Overcrowding 

Compare  the  prison  overcrowding  situation  in  Massachusetts 
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to  one  that  faced  New  York.   Despite  a  predicted  massive  increase 
in  inmates ,  New  York  was  able  to  bring  6,000  new  beds  on-line  in 
a  three  year  period.   Massachusetts,  already  suffering  from 
intense  overcrowding,  has  been  able  to  expand  prison  capacity  by 
only  434  beds  during  the  past  nine  years. 

In  1978,  following  years  of  no  new  prison  construction 
throughout  the  state  of  New  York,  officials  were  convinced  that 
the  state's  inmate  population  was  headed  for  a  dramatic  increase. 
According  to  projection  figures  assembled  through  crime  and 
arrest  statistics,  the  increase  would  shortly  overwhelm  the  sta- 
te's capacity  and  lead  to  dangerous,  overcrowded  conditions 
throughout  its  facilities.   The  19,755  inmates  housed  in  state 
facilities  in  1978  was  expected  to  surpass  32,000  by  1985.   By 
the  early  1980 's  the  Department  of  Correctional  Services  had  been 
operating  at  or  beyond  its  capacity  for  over  three  years. 

It  was  felt  that  unless  the  state  took  action  at  once,  it 
would  become  buried  under  an  avalanche  of  inmates  who  were  being 
admitted  into  a  prison  system  that  was  not  at  all  equipped  to 
handle  the  numbers.   Compounding  the  impending  crisis  was  the 
growing  obsolescence  of  the  state's  existing  facilities  and 
public  pressure  for  fiscal  austerity. 

To  address  the  situation,  an  inter-agency  task  force  was 
forged  between  the  Department  of  Correctional  Services  (DOCS), 
the  Office  of  General  Services  (OGS),  and  the  Division  of  the 
Budget  (DOB)  to  outline  the  tasks  required  for  the  planning, 
design  and  construction  of  new  facilities,  plus  the  major  rehabi- 
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litation  of  existing  facilities. 

From  the  start,  the  heads  of  OGS ' s  division  of  design  and 
construction  agreed  that  the  ultimate  success  of  the  Prison 
Expansion  Program  depended  on  a  complete  planning  and  research 
phase  that  would  identify  and  overcome  all  problems  to  the  design 
and  construction  of  inmate  housing  before  they  appeared  at  the 
work  site. 

In  addition,  OGS  architects  produced  a  design  that  could  be 
used  again  and  again,  limiting  all  future  design  work  to  the 
variables  at  each  different  location.   The  new  facilities  could 
be  built  in  one-third  the  time  normally  devoted  to  state- 
controlled  construction,  and  the  buildings  lent  themselves  to 
other  purposes  when  no  longer  needed  for  correctional  space.   The 
end  result:   OGS  can  now  complete  over  1,800  new  cells  in  a  six 
to  10  month  period. 

The  bid  phase  of  the  prison  expansion  program  was  fully  tra- 
ditional in  terms  of  time.   Nevertheless,  OGS  demonstrated  the 
urgency  of  the  program  by  setting  timetables  for  the  completion 
of  paperwork  required  from  other  state  agencies  that  participate 
in  the  contracting  process.   Prodding  the  agencies  to  meet  their 
deadlines  shortened  from  six  months  to  one  the  time  between  the 
accumulation  of  the  necessary  documents  and  the  awarding  of  bids. 

OGS  also  offered  bonuses  to  general  contractors  who  produced 
occupiable  facilities  ahead  of  schedule.   In  every  case,  however, 
the  general  contractor  had  to  spend  a  large  portion  of  the  bonus 
in  order  to  receive  it.   For  example,  substantial  premiums  were 
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offered  to  subcontractors  who  could  provide  work  crews  on-site 
exactly  when  they  were  needed,  rather  than  when  it  was  convenient 
for  the  subcontractors  to  send  them. 

With  efficient  design,  construction  incentives,  and  proce- 
dural changes  at  agency  headquarters,  OGS  significantly  improved 
the  way  it  traditionally  did  business.   Before  the  prison  expan- 
sion program  monopolized  the  agency,  a  $6  million  state  building 
was  completed  in  two  years.   But  during  the  prison  expansion 
program,  $20  million  worth  of  new  construction  was  routinely 
finished  in  nine  months.   Between  1983  and  1986,   OGS  turned  more 
than  6,000  beds  over  to  DOCS. 

Conclusion 

It  is  time  that  a  comprehensive  and  systemic  response  be 
made  to  solve  the  correctional  crisis.   Accurate  capacity  figures 
must  be  obtained  for  existing  facilities.   More  accurate  popula- 
tion projections  are  required.   An  assessment  must  be  made  of 
beds  that  will  be  taken  off  line  due  to  the  age  of  facilities. 
Cost  estimates  must  be  put  forward  that  accurately  reflect  study, 
design  and  construction  figures.   Most  importantly,  the  Executive 
branch  must  provide  the  leadership  to  ensure  that  agency  heads 
coordinate  their  efforts  to  define  the  need  for  prison  beds 
and  to  allocate  resources  to  see  that  those  beds  are  put  on  line 
expeditiously. 

Through  improved  management  practices  and  increased  over- 
sight of  facility  design  and  construction,  New  York  has  been  able 
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to  produce  6,00  0  new-beds  during  the  past  three  years.  By  imple- 
menting similar  efficient  practices,  Massachusetts  should  be  able 
to  improve  upon  its  record  of  434  beds  for  the  past  nine  years. 

Realizing  the  numerous  issues  to  be  addressed  before  the 
Commonwealth's  prison  overcrowding  problem  is  rectified,  the 
Committee  reiterates  its  message  of  November  1985,  "The  Committee 
will  continue  to  pursue  measures  to  resolve  the  entire  crisis  s 
rapidly  and  responsibly  as  possible." 


Table  1 

Projected  State  and  County  Correctional  Population 
Under  Existing  Sentencing  and  Presumptive  Sentencing 


Sentencing 
Aternative 


1985 


Average  Population  for  January 
1986       1987         1988         1989       1990        1991        1992        1993 


State  Correctional  System 

Existing  Sentencing  4974 

Presumptive  Sentencing       4974 


5550 

5Z75 

5958 

5760 

55Z7 

5453 

5386 

5257 

5550 

5Z75 

5998 

5973 

6039 

6032 

6167 

6207 

•»    4 


County  Correctional  System 

Existing  Sentencing  3514 

Presumptive  Sentencing       3514 


3800 

3775 

3700 

3626 

3553 

.3482 

3413   3345 

3Z00 

3775 

3870 

3960 

3880 

3802 

3727  >  3653 

Combined  Correctional  System 

Existing  Sentencing  8488 

Presumptive  Sentencing        8488 


9350       9650         9658 
9350       9650         9868 


9386       9140       8935       8799       8602 
9933       9919       9834       9894       9860 


Peak  Population  During  Year 


County  Correctional  System 

Existing  Sentencing      3860 
Presumptive  Sentencing   3860 

4180 

4180 

4152 
4152 

4070 
4257 

3989 
4356 

3908 
4268 

3830 
4182 

3754 
4100 

3680 
4018 

Combined  Correctional  System 

Existing  Sentencing  9122 

Presumptive  Sentencing        9122 


9892      10,069        9229         9663       9428       9249       9076       8873 
9892      10,069      10,243      10,362    10,303    10,282    10,287    10,245 


